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Legal Developments
The Florida Legislature was busy in 2021, bestowing upon us 2 major acts and 1 minor change
to how we draft.
Florida Uniform Directed Trust Act (Fla Stat §736.1401-1416)
The Bill Analysis of SB 1070 says this about the Directed Trust concept: “In a directed trust, the
terms of the trust grant a person other than a trustee a power over some aspect of the trust’s
administration. There is no consistent vocabulary to describe the person other than a trustee
that holds a power in a directed trust. Several terms are common in practice, including ‘trust
protector,’ ‘trust adviser,’ and ‘trust director.’” It goes on to state that “The concept of a directed
trust is briefly addressed in current law at [Fla Stat] ss. 736.0703(9), and 736.0808.” The key
word in this sentence is “briefly.” Those two cited code sections were thin, but used by Lawgic
as the basis for naming Trust Advisors, or as an offshoot, an Advisory Committee, with certain
broad powers. These sections are now repealed and replaced with a more detailed set of
provisions for naming Directors. One interesting aspect, familiar to anyone dealing with Florida
Powers of Attorney, is that a Trust Director has only the powers specifically enumerated in the
instrument.
As a result of these changes, we are changing much of the language and concepts previously
used for Trust Advisors and are discontinuing the provisions for an Advisory Committee
(logically, just multiple Directors). If naming multiple Directors, be aware the rules for joint action
have been codified (Fla Stat § 736.1406(3)(b), “Trust directors with joint powers must act by
majority decision.”)
Another nuance that the new law added is the ability to designate a Co-Trustee who has the
power to direct other trustees (Fla Stat § 736.1412). While not named as such, the “Directing
Co-Trustee” can tell the “excluded” trustees what to do, but is then liable to the beneficiaries.
The interplay of the new Directing Co-Trustee with the new Trust Director (previously Advisor)
increased the complexity of the Trustee appointment section in Lawgic. Our approach is to make
the designations of Trust Director and Directing Co-Trustee mutually exclusive. If you have one,
the other is not offered. This is to prevent the unfortunate situation of a Co-Trustee receiving
conflicting demands from both a Trust Director and a Directing Co-Trustee. If there are special
situations that call for using both, please share with us the language you draft for them, in case
that is common enough to be included in a later version.
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One other change accompanying this provision was the addition of a requirement that the
statutory Certification of Trust (Fla Stat § 736.1017) include language identifying whether the
trust is a directed trust, and if so, who is the Director and what powers are possessed.
Community Property Trust Act (Fla Stat §736.1501-1512)
This new creature of Florida law may be a valiant effort to achieve a double basis step-up for
appreciated assets, but it will be instructive to see the result of an IRS challenge. Other states
have attempted such mechanisms—notably, Tennessee, Kentucky and Alaska—but they are
not looked upon with favor by the Commissioner. The IRS Manual discussing community
property concepts cites to the old and lonely case of Commissioner v. Harmon, 323 U.S. 44
(1944) that interpreted an opt-in provision under Oklahoma law (now repealed) as a basis to
disregard these mechanisms for federal tax purposes. (“The important fact is that the community
system of Oklahoma is not a system, dictated by State policy, as an incident of matrimony.” Ibid,
at 48.)
The Florida Legislature must have had something to get around this, but Lawgic is not yet ready
to build the CPT structure into the main decision tree of the program. Instead, a Florida
Community Property Trust can be created simply by using our new template (see discussion
below).
Self Proof (Fla Stat §732.503)
The statutory form for a Self Proof was modified to more closely resemble the regular notary
jurat (Fla Stat §117.05), i.e., checkboxes were added. The rationale for this change was that
boxes were easier to complete and less likely to be left blank than lines (and yet the form retains
lines for certain information). This may or may not be true, but in any case, now we have boxes.
Lawgic has attempted to avoid boxes for reasons of flexibility and practitioners' differential ability
to produce them in word processors and printers, providing instead small lines to be checked or
marked. While we still have the shield of the new statute's language permitting Self-Proofs to
be "in substantially the following form…," it is time to give up the fight against checkboxes. (We
also have heard of customers adding boxes onto our prior forms, so this will be simpler.) Our
checkbox format is controlled by answers within the program, so they will reflect your choices—
checked or unchecked. It is easy to switch the status of the box by clicking on it in the Word
Processor, or we assume that a modification in ink at the execution would be respected.
The new law purports to be “remedial in nature” and therefore retroactive to January 1, 2020.
This is not appropriate, however, because the new law also made a significant change to the
"presence" requirement. Previously, a witness could only participate in the process remotely if
the Notary was also remote (RON); the law expands this rule to allow a remote witness even if
he or she is the only remote participant. This inconvenient pairing of present and remote parties
would mean that all the protections (and administrative burdens) of a remote execution would
be active when using a single remote witness. That seems substantive rather than remedial,
when it was clear that “remoteness” meant the RON. Fortunately, this “problem” can be easily
avoided by insuring a physically present notary has two physically present witnesses.
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Because of the “remote” possibility of a mix-and-match of physically present and remote parties,
the structure of our remote notary question was changed to ask which parties will NOT be with
the notary, i.e., will be remote, assuming the negative that those parties not checked will satisfy
the physical presence requirement. We also have retained certain language that was used in
RON executions that tied back to other statutes dealing with remote signings.

Product Updates
New Estate Planning Questionnaire. In a significant enhancement, our Estate Planning
Questionnaire, found on the Letters and Questionnaires choice at Question 1, has been
converted to a fillable PDF that can be emailed to the client (or posted on a shared server) to be
completed in electronic form and returned to the attorney. Even better is the option to save that
electronic file (PDF) and upload the client’s key answers directly into a Lawgic answer file to start
the drafting process. Paper responses from a client are still possible, and a staff member can
enter the specific information into either a Lawgic based EPQ for upload or into Lawgic directly.
The Lawgic Estate Planning Questionnaire always has been extensive and comprehensive—so
much so, that some users have felt it would overwhelm a client and have chosen not to use it.
We have now added a shorter form of that questionnaire to gather just the basic information for
doing effective estate planning, shaving off many questions about business and foreign assets.
New Reference to Cryptocurrency. Our Digital Assets language has been slightly enhanced
by specifically mentioning cryptocurrency as an asset the fiduciary controls. Without this
reference, the power arguably was available, but it was not as clear as it is now. Such novel
assets are in the news and may (or may not) be the future, but we wanted to address them
specifically.
New Community Property Trust template. To accommodate users who want to roll the dice
with the new Community Property Trust, we have added a template that creates a trust meeting
the requirements of the new law. First, craft the terms of the trust you desire, and as a final step
before sending to the Word Processor, load the template designated “FL CPT template.” That
will convert your document to a simple joint revocable trust structure (closest to the intended
result), and add certain language required by the statute. It will name the document “[Client
name] Community Property Trust,” a key step in the process, but editable in the Word Processor.

Software Upgrades
Search Functions Have Been Upgraded:
Easier Format. Based on user comments, we have restructured the Search Input Box to
be more intuitive. Now the areas to be searched are selected first, and then the search term is
entered. We have also added some new features within the search window, detailed below.
Flag Search Questions. To complement our Save-A-Search option introduced earlier,
we have added a second new checkbox that allows you to flag the questions in the Navigator
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relevant to your search phrase. Those flagged questions will be highlighted in blue and bold,
which allows you to view in real time where your search phrase appears in the program.
Keyboard Shortcuts.
Everyone loves the flexibility of keyboard shortcuts, so we have added two new ones using letter
prompts, similar to other commands in the menu. You can now open the Search Input Box by
hitting Alt-S, and open the Font Size menu by hitting Alt-O.
Better Backups for Answer Files:
Lawgic backs up each file as it is opened, so you will have a copy of that file as it existed when
you started a session. These files can be found in the BAK folder under your state title folder in
the main Lawgic directory (e.g., Lawgic\FL_WT). The regular answer files that you save are still
stored directly in that state title folder. Some users have had issues with losing files by not
having them backed up in cases of equipment failure or replacement—the Lawgic folder is not
one routinely backed up by IT personnel. To prevent such catastrophes, we have added a
Lawgic folder with a BAK subfolder in each user’s AppData/Roaming directory. The files that
are duplicated there are what the answer file looked like when last saved (the end of the creation
process rather than the beginning), and are commonly backed up with the User directories.
To view the questions that have revised Law & Strategy use the "Up_2201" flag file. From
inside Lawgic, open any existing answer file; on the Flags menu, click Open Flags, select the
appropriate Title (click OK), and next select the "Up_2201" flag file (and click OK). To view all
flagged questions, click Expand All on the Answers menu and scroll the Navigator. Flagged
questions will be indicated with blue bold text.
Please continue to send us your suggestions on existing or new products.
Contact our Technical Support Department at 1-877-2-LAWGIC (252-9442) or e- mail us
at support@lawgic.com.
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